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Another Successful Project By 


GROUP 


EDITORIAL 


Collating evidence in a case is as important as 
marshaling the best legal arguments. The whole 
edifice of judicial reasoning is predicated on the 
presentation of coherent arguments based on 
evidence. In some cases expert evidence is required. 
There are also other considerations relevant to the 
presentation of evidence such as the reliability of an 
expert witness” statement, the reasoning 
underpinning medical, scientific or accounting evidence and 
distinguishing admissible evidence from what has been located more 
broadly in the course of an investigation prior to trial. The importance 
of evidence cannot be overemphasized. We have featured a leading 
Australian King's Counsel Prof. lan Freckelton AO KC, a renowned 
authority on expert evidence and other issues of law and policy. He 
has authored a multitude of books on the subjects of forensic analysis, 
evidence, disciplinary law, public health and medical jurisprudence. 
Prof. Freckelton is also an adventurist who recently took a break away 
from chambers to undertake a memorable trip to Antarctica and 
Costa Rica. 


The English common law is a heritage from the British colonial past. It 
has its utility although in some cases common law doctrines have 
been superseded by legislation. We have featured an article on the 
Relevance of Common Law Doctrines. 


The contribution to legal scholarship by the late Justice G.C. 
Weeramantry, a former Judge of the International Court of Justice, is 
quite remarkable. We have paid a tribute to Justice Weeramantry. 


The French nuclear tests in the Pacific during the period from the 
1960s to 1990 caused a massive political uproar in Australia and New 
Zealand. The callousness with which France went about conducting 
nuclear tests in the pacific disregarding the sensitivities of Australians 
and New Zealanders was unbelievable. We have reproduced the 
arguments deployed by then Attorney General of New Zealand Dr. 
A.M. Finlay QC at the International Court of Justice in The Hague, The 
Netherlands, in defending the interests of New Zealand. 
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INTERVIEW — PROF. IAN FRECKELTON AO KC 


Dr Freckelton AO KC is an experienced senior counsel with a barristers and mediator's 
practice throughout Australia. He was called to the Bar in Melbourne in 1988 and has been 
a Senior Counsel/ Queen’s Counsel/ King’s Counsel since 2007, practising from Castan 
Chambers in Lonsdale Street, Melbourne. He is an active member of the Victorian Bar, 
including having been a member of the Bar Council for 5 consecutive years and a member 
of its Ethics and Counsel Committees; the Tasmanian Bar; and the Northern Territory Bar. 


Dr Freckelton's practice is broad-based and diverse, including trial, appellate and advisory 
matters in relation to: 


Administrative and Human Rights Law; 

Disciplinary Law; 

Coronial Law; 

Health Law and Practice; 

Personal Injury, Tort and Malpractice Law; 

Criminal Law and Human Rights Law; 

Family and Children’s Law; and 

Commercial Law 

Dr Freckelton specialises in cases of complexity which require the exercise of careful 
planning and a holistic and strategic approach. Much of his work involves advocacy 
involving significant amounts of expert evidence. He also conducts and appears and 
provides assistance for persons affected by proceedings in judicial inquiries, Royal 
Commissions and parliamentary inquiries. 

In 2014 he was briefed in the judicial inquiry into the conviction of David Eastman for the 
murder of Assistant Commissioner Colin Winchester of the Australian Federal Police 

In 2015/2016 he was extensively involved in assisting witnesses appearing before the 
parliamentary inguiry into the Fiskville Training Centre and allegations of carcinogen 
exposure. 

In 2017-2019 he conducted an inquiry intosexually inappropriate conduct into the 
Melbourne Lord Mayor, Robert Doyle. 

In 2018/2019 he was briefed in the Aged Care Services Royal Commission for a variety of 
parties. 

In 2019 he accepted a brief for the Chief Commissioner of Victoria Police in relation to the 
Royal Commission into the Management of Police Informants. 

In 2020 he conducted an inquiry into Victoria's gambling regulator. 

In 2021 he was briefed to assist the Disability Royal Commission. 

In 2022-2023 he was briefed in the Kumanjayi Walker and Indigenous Domestic Violence 
Deaths in the Northern Territory. 

He has undertaken appearance work throughout Australia and advisory work for cases in 
New Zealand, Singapore andthe United Nations (in its Human Rights Communication 
jurisdiction). 


Dr Freckelton’s Clerk can be contacted, c/o his clerk, Andrew Turner, Foley's List, Owen 
Dixon Chambers, 205 William St, Melbourne, Victoria, 3000 


(61) 03 92257777; http://www.foleys.com.au 
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KC - The King’s Counsel Magazine: 
Professor Freckelton, | have had the 
privilege of accessing your profile and | 
must tell you | had a dilemma as to 
where | should start from as you have 
a very broad and impressive history in 
the law. You have appeared in many 
leading cases and are known also to 
have made an extensive contribution 
to international legal scholarship. In 
2021 you were made an Officer of the 
Order of Australia (AO) - the 
equivalent of a CBE in England - for 
services to the law and the legal 
community. You have received awards 
for pro bono practice and are the only 
person elected in Australia to the three 
learned Academies of Health and 
Medical Sciences, Social Sciences and 
Law. The many books you have 
published and edited are testament to 
your cross-disciplinary expertise. You 
have written extensively on expert 
witnesses, death investigations, health 
law, disciplinary law, science and the 
law, tort law, and criminal law, both 
local and international. You have also 
served as a Judge of the Supreme 
Court of Nauru and as a member of 
nine statutory administrative tribunals. 


I presume you must have had practical 
exposure to many aspects of the law - 
having begun your career as a 
barrister in 1988 and becoming a OC 
in 2007. Could you tell us how you 
began your career and what drove 
you to specialise in forensic matters? 


Prof. lan Freckelton AO KC: After 
graduation, | worked initially for a 
large solicitor’s firm, then called 
Freehill, Hollingdale and Page, in 
Sydney and then had the good 
fortune to be recruited to the 
Australian Law Reform Commission 
(ALRC) which was chaired by Justice 
Michael Kirby, later of the Australian 
High Court. While there | worked on its 
references on Evidence, Aboriginal 
Customary Law and Contempt and it 
was through his breadth of 
interdisciplinary vision that my 
approach to the law started to be 
shaped. As a result of my work at the 
ALRC I was invited to write my first 
book for Oxford University Press, 7he 
Trial of the Expert (1987) which dealt 
with challenges to the role of expert 
evidence in civil, criminal and family 
law litigation. The work we did at the 
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ALRC resulted, amongst other things, 
in reformed evidence legislation which 
applies throughout most of Australia. 
Because of the inter-disciplinary nature 
of my first book book, which 
[somewhat surprisingly for a book on 
evidence) attracted considerable 
attention in the popular media, | was 
invited to start two journals, the 
Journal of Law and Medicine, which | 
still edit and which is in its 30" year, 
and Psychiatry, Psychology and Law, 
which | edited until 2019 and with 
which | am still closely involved, and 
which will celebrate its 30" 
anniversary in 2024. 


After the ALRC I was counsel assisting 
a statutory body that investigated and 
reported on police misconduct and 
corruption. When it concluded its role, 
I was called to the Bar in Victoria and, 
little by little developed a broad-based 
national practice first as junior counsel 
and then as a silk. From the early 
phases of my career as an advocate, | 
have also participated (after hours) in 
academic work, particularly in 
teaching postgraduate students, 
which I find particularly rewarding. 


KC - The King's Counsel Magazine: 
Your stint as a Judge of the Supreme 
Court of Nauru must surely have 
changed your perception of law and 
justice as you had to have a different 
perspective on the law - when it comes 
to dispensing justice. What exactly is 
your perspective on law and justice? 


Prof. lan Freckelton AO KC: It has been 
a great privilege to serve as a judge in 
the Republic of Nauru, sitting since 
2017 on cases involving challenges on 
questions of law to decisions by the 
Refugee Review Tribunal of Nauru on 
claims for refugee status. Nauru has its 
own jurisprudence but largely applies 
Australian law and until recently 
decisions of Supreme Court judges 
such as myself could be appealed to 
the Australian High Court. Asylum- 
seeker law has driven the 
development of administrative law for 
a number of years in many countries 
with the pressing need to analyse 
matters such as what constitutes 
procedural fairness, sufficiency of 


reasons, and jurisdictional error. The 
cases before me have been well 
argued by some of Australia’s best 
administrative law barristers but 
generally involve desperate persons 
who have gone to extraordinary 
lengths to leave their country in a 
quest for a safer and better future. 
Deciding cases adversely to such 
persons, especially when they have 
been in immigration detention for an 
extensive period of time, and are 
suffering the pathological effects of 
that detention, is extremely sad. 
Making decisions that are rigorously 
correct from a legal perspective but 
which have major counter-therapeutic 
effects, including likely return to a 
country from which they have made 
such efforts to flee, constitutes the 
provision of justice according to law, 
and is the sworn duty of a judge, but it 
raises many broader (and ultimately 
political) questions about the 
legitimacy and humanity of off-shore 
detention and about how such claims 
should be handled so as to minimise 
the traumatic consequences for 
vulnerable people. 


KC - The King's Counsel Magazine: 
You are Australia's best known health 
lawyer, especially in relation to 
complex coronial inquests. What has 
motivated you to become involved in 
this area of practice. 


Prof. lan Freckelton AO KC: The 
intersection between law and health 
has been a passion that has provided a 
bridge between my work as a 
practising advocate and my scholarly 
work where I am a co-director of the 
Health Law postgraduate programme 
at the University of Melbourne Faculty 
of Law. | have been influenced by the 
therapeutic jurisprudence principle 
that not only should the law and 
lawyers strive to do as little harm as 
possible to litigants’ wellbeing but, 
wherever possible, they should seek to 
generate pro-therapeutic outcomes in 
which people’s health and wellbeing 
are acknowledged as being an 
important part of legal processes and 
litigation outcomes. 
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Part of that has been my interest in 
coronial inquests which in Australia 
have latterly been significantly 
influenced by therapeutic 
jurisprudence. While there is always a 
worthwhile contribution to be made 
by an advocate in both criminal and 
civil cases, which have formed the 
bedrock of my practice as counsel, 
there is something particularly 
gratifying in assisting a coroner to 
ascertain the cause and circumstances 
of tragic deaths and to formulate 
recommendations for avoidance of 
comparable tragedies. Over the past 
30 years | have been fortunate to be 
briefed in many of Australia’s best 
Known coronial inquests and Royal 
Commissions. They have in common 
that they are inquisitorial and 
therefore have a licence to inquire into 
issues of community concern and 
endeavour to arrive at reforms that will 
make the community safer and enable 
it to deal more effectively with risks 
and crises in the future. Because 
institutions such as the police, 
corrections, the armed services, 
government departments and 
hospitals are often the focus of 
aggrievement and criticism in a 
coroner's inquest, such institutions are 
often prepared to contemplate making 
thoroughgoing, sometimes even 
radical, changes so as to meet in 
advance what may be recommended 
by the external judicial officer — the 
coroner. This provides a rich 
opportunity for creative and proactive 
change generated internally — which is 
generally preferable to its being 
imposed from the outside as the entity 
itself is aware of what is feasible and 
what is not. When such changes are 
endorsed by a coroner, government 
often has little choice but to make 
funding available to implement them 
and family members receive some 
measure of solace, and thereby 
closure, in the awareness that a tragic 
death has not been wholly in vain 
because it has become less likely that a 
similar avoidable death will happen in 
the future. 


Examples of such matters in which I 
have been involved are a series of 
inquests in the early 1990s into fatal 


shootings by police; the Kew Cottages 
inquests into the deaths of nine 
intellectually disabled men in a fire at a 
congregate care facility; inquests into 
deaths in Victorian prisons; an inquest 
into the death of an intoxicated man in 
the Northern Territory of Australia in a 
police watchhouse, which resulted in 
changed processes for transfer of 
intoxicated persons in custody to 
health facilities; the Lindt Café inquest 
in New South Wales, which dealt with 
counter-terrorism responses to a siege; 
the Bourke Street Mall inquest, which 
responded to murders committed by a 
person who drove his car through 
multiple pedestrians in inner city 
Melbourne; and the Kumanjayi Walker 
inquest in the Northern Territory 
which wrestled with racism and the 
form in which remote policing in 
central Australia should operate. Each 
resulted in enduring reforms which 
have made diverse aspects of the 
Australian community safer. | am 
currently in the preparation phase for 
a series of inquests into Indigenous 
domestic violence deaths in Alice 
Springs and Darwin which offer a 
similar promise in relation to a very 
vulnerable sector of Australian society. 
At a scholarly level, a pathologist 
colleague, Professor David Ranson, 
and I are finalising our second edition 
of Death Investigation and the 
Coroners Inquest. an international 
book that analyses the issues and case 
law that have evolved in relation to 
inquests and investigations conducted 
by coroners. For the last decade to I 
have been a member of a statutory 
body, the Coronial Council of Victoria, 
that advises government on coronial 
practice and law reform. 


Another area of legal passion for me is 
mental health law. I sat on Victoria's 
Mental Health Tribunal for 25 years, 
including for a time as its acting 
president, deciding whether 
mandated inpatient or outpatient 
status was justified according to law 
for persons with serious mental illness. 
I really enjoyed interacting with clinical 
teams and, in particular, the 
patients/consumers and doing what 
could be done to enhance their 
recovery trajectory. That led on to 
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advisory and consultant work in 
relation to mental health law reform 
and the drafting of more conceptually 
sound mental health legislation in my 
home state of Victoria. 

I was also president of the Australian 
and New Zealand Association of 
Psychiatry, Psychology and Law for a 
number of years and edited its journal, 
Psychiatry, Psychology and Law for 
over a quarter of a century; I am now 
its Editor-at-Large and Founding 
Editor. I teach a postgraduate subject 
as a professor of law and psychiatry at 
the University of Melbourne on Mental 
Health and Disability Law. A current 
area of particular interest, and upon 
which | am writing a book, is 
neuropsychiatric disorders and the 
law. I am exploring how the law deals, 
especially in the criminal context, with 
Huntington's disease, Parkinson's 
disease, ADHD, Autism Spectrum 
Disorder, Tourette's disorder, obsessive 
compulsive disorder, and Foetal 
Alcohol Spectrum Disorder. It is an 
example of the synergies | have tried 
to forge between my work as a 
barrister and my scholarly and 
pedagogical work 


Another medico-legal venture that | 
was given the opportunity to lead was 
when I was appointed a Commissioner 
at the Victorian Law Reform 
Commission to inquire into the 
advisability of making medicinal 
cannabis available for patients with a 
variety of serious health conditions. An 
integral part of the role was treading 
the line between assisting accessibility 
to medicinal cannabis where it could 
be said with reasonable medico- 
scientific confidence that it would offer 
real assistance, such as in relation to 
relief of pain and reduction of 
paediatric epileptic fitting, and not 
facilitating the lobby to decriminalise 
cannabis more generally. The result 
was legislation permitting the 
cultivation of cannabis in Australia 
under controlled conditions and the 
manufacture of cannabis medications 
to be dispensed by pharmacists under 
prescription by specialist medical 
practitioners. 


Another area of my health law interest, 
especially latterly, has been in public 
health law. That has caused me to 
write, co-author and co-edit books and 
many articles in the area — Pandemics, 
Public Health Emergencies and 
Government Powers (Federation Press, 
2021), COV/D-19: Law, Human Rights 
and Regulation (OUP, 2023) and 
Public Health Law in Australia 
(Federation Press, 2023). Most recently 
(with my colleague Gabrielle Wolf) I 
have also written about Monkeypox 
and legal issues, focusing upon what 
we can learn from World Health 
Organization declarations of Public 
Health Emergencies of International 
Concern (PHEICs). This body of work 
has been directed toward thinking 
through how we can respond better 
and more respectfully of human rights 
to public health crises, an issue that is 
globally pressing because it is certain 
that we shall have to grapple with 
further zoonotic diseases crossing the 
barrier between animals/birds and 
humans. A key part of this is 
development of a Pandemic Treaty 
and more effectively leveraging 
countries that have not been 
authentically compliant with the 
International Health Regulations 
(2005) which were drafted to require 
suitable early reporting of and 
responses to emerging health crises. At 
a more local level | have advised 
government on the use of criminal 
charges as a means of discouraging 
flouting of directions and orders made 
by Chief Health Officers during a time 
of public health emergency. 


A significant part of my work as a 
King’s Counsel is in relation to the 
conduct of professionals — doctors, 
dentists, psychologists, lawyers, 
accountants, surveyors etc — who are 
asserted by their regulator to have 
transgressed professional standards 
and to have engaged in misconduct. | 
have sat as a decision-maker on 
tribunals/boards dealing with such 
matters, appeared for regulators and 
practitioners on hundreds of 
occasions, and written extensively 
about the principles that should form 
the basis for professional regulation. It 
is a difficult area of practice because all 
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of us are fallible but it is also vital that 
when we entrust ourselves or our 
loved ones into the hands of 
professionals that trust is deserved and 
the practitioners are practising to a 
high standard and with appropriate 
levels of care and compassion. 
However, there are some practitioners 
who are inept or whose skills have 
lapsed, others who are predatory or 
exploitative, and still others who are 
not prepared to work within the 
ethical constraints of their profession. 
That is where disciplinary processes are 
required - both to protect the public 
and also the standing of the 
professions. Balancing deterring 
practitioners from unprofessional 
conduct, upholding the reputation of 
professions and the confidence that 
they command within the general 
community, and yet allowing for a 
measure of unorthodox practice and 
dealing humanely with professionals is 
a fascinating and challenging process, 
requiring difficult balancing. This took 
on additional complexions during 
controversies relating to the 
management of the COVID-19 
pandemic. 


Another area of my practice which | 
particularly value is provision of advice 
and representation in superior courts 
in relation to children — sometimes in 
relation to whether steps can lawfully 
be taken to cease treatment of 
terminal illnesses; sometimes in 
relation to gender transition; and 
sometimes in relation to children's 
need for protection from risks from 
family members as identified by the 
Children's Court. The need for legal 
involvement in respect of this latter 
category may be because of drug or 
alcohol abuse by parents, domestic 
violence, mental illness, intellectual 
disability, personality disorder and a 
host of other reasons. The cases are 
always tragic and the protection of the 
children must be the paramount 
consideration in spite of the terrible 
suffering and dislocation that can flow 
from removal of children from their 
parents. Cases involving Aboriginal 
children have a particular sensitivity in 
this regard an issue that is becoming 
better understood in the wider 


community by reason of heightened 
awareness about the suffering of the 
”stolen generation” of First Nations 
children. If there is any way in which 
children can be protected and remain 
with their parents, that is, of course, 
the best option, but there are scenarios 
in which no further risks of harm can 
be taken and children must be 
separated from their biological parents 
— either in the short term to determine, 
for instance, whether sexual or other 
abuse has taken place, or in the long 
term in order to allow them to thrive in 
safety. The cases are extremely 
confronting because the 
consequences of a wrong decision can 
be so serious. 


KC - The King's Counsel Magazine: 
Professor, as you know Australia does 
not have a Bill of Rights; however 
Australia does claim a strong liberal 
democracy where rights of the people 
are upheld. Do you think there is a 
need for a Bill of Rights as in Europe 
and Canada? Would you justify a 
separate of Bill of Rights when there is 
a balance of rule of law and 
constitutional governance in Australia? 


Prof. lan Freckelton AO KC: The 
absence of a Bill of Rights in Australia is 
a blight) on its constitutional 
underpinnings as a sophisticated, 
modern democracy, as is its failure to 
have entered into any kind of a formal 
agreement with its First Nations 
peoples. So far, the best that Australia 
has is human rights legislation in three 
of its jurisdictions (the Australian 
Capital Territory, Queensland and 
Victoria) and some measure of 
protection via rights that has been 
implied from its constitution. However, 
while the three forms of human rights 
legislation are symbolically significant, 
and have resulted in some significant 
test cases (including one in which | 
was fortunate to be involved which 
dealt with children who were sent to 
an adult prison), the absence of an 
entrenched bill of rights leaves a deficit 
in community endorsed values to 
guide legal decision-making. At 
present, the role that should be 
provided to First Nations peoples by 
way of mandated consultation, 
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required representation in parliament 
and the potential for a treaty are 
highly contentious social issues in 
Australia but ones which need to be 
resolved if Australia is to mature as a 
modern democracy in which 
Indigenous persons have a meaningful 
role. 


A significant component of my work as 
a barrister is in relation to policing, 
often giving advice to and 
representing police forces in relation to 
technical matters in respect of the 
preferring of charges; their 
deployment of coercive powers; their 
use of informers; and their obligations 
in relation to disclosure to the defence. 
This bridges my background in 
criminal law and my interest in ethics, 
human rights and justice. Interestingly 
too, police forces are very different 
clients than they were earlier in my 
practice. They need to be in order to 
respond effectively to transnational 
criminal syndicates and cybercrime. 
These days senior Australian police 
tend to be politically and management 
astute, ethically aware, experienced in 
diverse forms of criminal investigation 
and are often legally qualified or well 
accustomed to working with lawyers. 
This makes them sophisticated and 
discerning clients. Were there to be a 
Bill of Rights in Australia, this would be 
of real assistance in interpreting police 
powers and obligations to persons 
under investigation and in custody. 


KC - The King’s Counsel Magazine: 
Australia was a Crown colony of the 
UK and traditionally Australian judges 
grounded their judicial reasoning on 
English legal doctrines in some cases 
modified to the Australian conditions 
and circumstances. Given the post- 
Brexit scenario, do you think English 
legal precedents can now be given 
pre-eminence over the European 
jurisprudence and as a result the 
Australian judiciary too will be 
increasingly influenced once more to 
judicial opinions/ developments in the 
UK following post-BREXIT structures 
and jurisprudence? What is your take 
on this? 


Prof. lan Freckelton AO KC: Australia’s 
superior courts look broadly to the 
guidance available from comparable 
jurisdictions. Traditionally, that focused 
upon the United Kingdom but 
increasingly, especially during the time 
when the United Kingdom was subject 
to European Union jurisprudence, 
Australia's High Court drew upon 
jurisprudence from Canadian, New 
Zealand, Irish, Singapore, United States 
and South African courts. Chief Justice 
Mason and Justice Kirby were 
particularly inclined to do this. As part 
of a global community, it is 
constructive, | think, to obtain 
assistance from cognate jurisdictions 
whenever it is available. With BREXIT, it 
may well be that decisions by the 
United Kingdom Supreme Court will 
become increasingly influential once 
again. 


KC - The King’s Counsel Magazine: 
Professor, would you tell us how the 
judicial review of Australian legislation 
is dealt with by the High Court of 
Australia. As you know with the 
advent of electronic and mass media, 
the political opinions could be 
manipulated through relentless media 
bombardment on any issue. The public 
opinion is now very sensitive or 
susceptible to changes proposed by 
the government. This phenomenon 
was not in existence twenty years 
back. Do you think judges of the High 
Court could strike down popular 
legislation when they are challenged 
by the interest groups or proposed as 
an election pledge? 


Prof. lan Freckelton AO KC: Judicial 
review in Australia is undertaken on 
conventional grounds but there has 
been an increase in public interest 
entities seeking standing in hearings 
before the High Court and also before 
other courts, including coroners’ 
courts. Such entities need to establish 
that they have a distinct interest in the 
litigation and that their contribution 
will provide assistance to the court by 
way of adding a relevant additional 
source of perspective for the 
interpretation of legislation. 
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Developments in 


To answer your question more directly, 
though, there is not a proper legal 
basis for the courts, including the High 
Court, to strike down legislation 
enacted by parliament on the basis 
that it is inconsistent with the 
democratic mandate created by the 
political platform of the party 
successful at the previous election. The 
remedy in that regard is the ballot box 
the next time it becomes available. 


KC - The King's Counsel Magazine: If | 
may digress from public law to 
forensics, you have published 
extensively on the subject. Could you 
tell us what really changed in the way 
evidence is produced before a court of 
law in terms of introducing new 
technology and acceptance of 
technology in a court of law and 
whether scientific evidence such as 
DNA analysis is now protected by 
legislation in Australia? 


Prof. lan Freckelton AO KC: Forensic 
science is part of the bedrock of legal 
practice in many areas of law, most 
prominently criminal trials. When 
scientists, medical practitioners or 
forensic accountants, to name but 
some categories of experts, provide 
forensic reports or testify in courts, 
there is a risk that there will be 
uncritical deference to the opinions 
that they express. There is danger 
when this happens because there are 
many examples of substandard, biased 
and flawed expert evidence. In 
Australia, we have had our fair share 
of such debacles, the most recent 
being highlighted by a report by the 
former Vincent J in Victoria in relation 
to contamination of DNA samples and 
most recently in Queensland where in 
December 2022 a Commission of 
Inquiry found grave maladministration 
of the state DNA laboratory, even 
involving dishonesty. The 
Commissioner found that the 
laboratory had focused on throughput 
and quick reporting of results to the 
detriment of high quality science with 
there being inadequate validation of 
processes and equipment, deficits in 
proper reviewing of cases and 
unsatisfactory levels of resourcing. 
This has resulted in the need to review 


a great many cases in Queensland 
where DNA profiling results 
constituted a significant part of the 
prosecution case. Your question raises 
two further issues. The first is an issue 
of admissibility - whether there should 
be a precondition of scientific reliability 
before expert evidence can be 
adduced, at least by the prosecution in 
criminal trials. For the three decades 
since 1993 this has been the federal 
law approach under Daubert v Merrell 
Dow Pharmaceuticals, Inc, 509 US 579 
(1993) in the United States and also, 
for instance, in Canada, England and 
to some degree in India and New 
Zealand. For the present, though, 
Australia’s High Court, in my view 
disappointingly, has rejected the 
option of incorporating reliability as a 
common law precondition to 
admissibility or as a consideration 
relevant to discretionary exclusion of 
evidence by trial judges. We shall have 
to see is legislatures 
intervene.However, an interesting 
innovation pioneered by Australian 
courts to enhance evaluation of expert 
evidence has been the use of pre-trial 
expert conclaves, meetings of experts 
in the absence of lawyers, to clarify 
issues actually in dispute amongst 
expert witnesses in both criminal and 
civil litigation, and the requirement 
that expert evidence be given in the 
form of concurrent evidence (“hot- 
tubbing of experts”) in civil cases, and 
occasionally in criminal cases. This has 
resulted in a clearer focus on the bases 
for different opinions being held by 
experts. While to counsel this is an 
uncomfortable intrusion on parties’ 
autonomy to run cases as they choose, 
from the perspective of many judges it 
enables better efficiencies in the 
adducing of expert evidence, less 
potential for obfuscation and an 
opportunity to clarify and differentiate 
between expert witnesses’ views, often 
promoting settlement or at least better 
informed resolution of litigation. 


The other issue identified by 
miscarriages of justice by reason of 
defective forensic science in Australia is 
the need for counsel to be an effective 
and integral part of rendering expert 
evidence accountable. This has been a 
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longterm interest of mine. ISince 1993 I 
have edited what has evolved into a 
seven volume work on Expert 
Evidence which endeavours to make 
many different areas of expert 
evidence more accessible and 
comprehensible to practitioners, while 
my work on Expert Evidence: Law 
Practice Procedure and Advocacy 
enters into its 7™ edition in 2023. The 
issue is one of accountability — 
enabling and encouraging counsel to 
ask the hard questions, and, 
specifically, to test with rigour scientific 
and medical witnesses for bias, poor 
methodology, problematic 
assumptions that may have been 
made, and preparedness by experts to 
reach conclusions that favour the party 
calling them, especially the 
prosecution in criminal trials. As a 
cognate matter in relation to 
accountability, I explored some of the 
dangerous consequences of poor 
quality and fraudulent medical and 
scientific research in my book on 
Scholarly Misconduct (OUP, 2016) 
where | argued for greater 
involvement of the law as a means of 
deterring the temptations posed by 
the conduct of unethical research. I 
have taught courses for international 
students on this issue for Johns 
Hopkins University in Baltimore in the 
United States, which has been very 
stimulating. I am an advocate for 
national centres for investigation of 
allegations of research misconduct. 


KC - The King's Counsel Magaaine: As 
regards Health Law, what is the level 
of litigation in medical negligence 
cases in Australia? Do you think 
doctrine of duty of care as expounded 
by the celebrated case Donoghue v 
Stevenson has undergone drastic 
changes in Australia in terms of its 
applicability and innovations? 


Prof. lan Freckelton AO KC: There is a 
significant amount of medical 
negligence litigation in Australia. 
However, save in catastrophic cases, 
such as obstetric anoxia cases or 
quadriplegia cases, the damages 
awarded are moderate and rarely 
include exemplary damages. Informed 
consent cases follow the 1992 High 


Court authority of Rogers v Whitaker, 
(1992) 175 CLR 479 which focuses 
upon materiality of risk as a measure 
for what should be communicated by 
the health practitioner. This criterion 
has now been adopted by the 
Supreme Court of the United Kingdom 
in Montgomery v Lanarkshire Health 
Board [2015] UKSC 11; [2015] AC 
1430 so there has been something of 
a convergence in this regard between 
Australian and United Kingdom law 
and an incorporation of recognition 
that for all of us non-clinical 
considerations can play a role in 
decision-making about what we agree 
to in relation to the health measures to 
which we submit.Every country in its 
own way has to work through the 
extent to which its citizens have a duty 
to reduce risk and when it will provide 
compensation to those injured, 
physically or mentally, from 
foreseeable risks which they have 
encountered. Australian courts, like 
those in many other countries, are 
grappling with issues such as when 
they should afford protection as a 
matter of public policy to defendants 
such as psychiatrists who have erred 
fin retrospect) by inappropriately or 
prematurely releasing patients from 
involuntary status; when they should 
allow compensation for chronic 
traumatic encephalopathy (CTE) 
arising from  concussive injuries 
sustained during sport; and what 
measures employers such as 
emergency services and even 
departments of public prosecutions 
should be obliged to take to deal with 
the potential for mental harm flowing 
from vicarious trauma. Each of these 
issues is generating challenges for the 
evolution of tort law. 


KC - The King's Counsel Magazine: | 
understand medical negligence and 
malpractice laws differ from state to 
state in Australia. Can you expatiate on 
what grounds these laws differ? | 
presume duty of care or negligence is 
the basic rationale. 


Prof. lan Freckelton AO KC: Since the 
statutory tort law reforms in the early 
2000s after what was described as “the 
insurance crisis”, the law as to 
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negligence has become relatively 
uniform throughout the eight states 
and territories of Australia. For 
plaintiffs and defendants alike tort 
litigation focuses upon the formulation 
of a duty of care, its breach and then 
proof of causation of harm flowing 
from the breach. Australia's trial courts 
are consumed at the moment with 
actions for negligence, assault and 
battery arising from historical incidents 
of sexual abuse, frequently from 
members of the clergy. The law has 
latterly been changed in parts of 
Australia to allow entities such as 
dioceses to be held accountable for 
the [often criminal) actions of their 
priests, ministers and elders for 
exploitation of parishioners, especially 
those unable to provide consent to 
sexualised behaviour by those into 
whose care they were placed by family 
members. This is a distressing but often 
cleansing process of accountability in 
which many senior and junior counsel, 
myself included, are involved. 


KC - The King's Counsel Magazine: 
Away from the practice of the law in 
the courts, what engages your 
energies? 


Prof. lan Freckelton AO KC: I work 
hard, generally long hours and often 
seven days a week, but I recharge my 
batteries by time off, frequently in 
exotic places. I often combine holidays 
with giving talks at professional 
gatherings — over 750 in some 40 
countries so far. I really enjoy the 
opportunity to meet colleagues and 
engage in interdisciplinary 
international discussions on subjects of 
mutual interest. However, travel itself is 
also a passion for me. I am currently 
white water rafting and ziplining in the 
jungles of Costa Rica and viewing 
monkeys, toucans and macaws, after 
having participated over the New Year 
period in an expedition to South 
Georgia, the South Shetland Islands 
and the Antarctic led by the 
inspirational Australian explorer, Greg 
Mortimer. It was the trip of a lifetime 
into the precious wilderness of the 
polar south where genuine efforts are 
being made pursuant to the Antarctic 
Treaty to preserve and even repair the 


environment that is home to vast 
numbers of albatrosses, petrels, seals, 
and whales. Other places I have had 
the privilege of visiting have been 
Bhutan, where at the invitation of the 
Attorney-General I gave an address on 
the ethics of prosecuting in a Buddhist 
state; Azerbaijan and Georgia where I 
spoke about health law and expert 
evidence; Luang Prabang in Laos to 
speak about Foetal Alcohol Spectrum 
Disorder; Reykjavik in Iceland to reflect 
on international developments in 
relation to informed consent; Nepal to 
participate in its Constitutional 
Convention and trek and learn yoga in 
the Himalayas; Stellenbosch in my 
homeland, South Africa, to give an 
address about issues arising from my 
book on Criminal Injuries 
Compensation, Macau to talk about 
the evolving bioethics of the doctor- 
patient relationship. I have also had 
the chance to visit Churchill in 
northern Canada to swim with beluga 
whales and photograph polar bears; 
the Atlantic coast of Morocco to surf; 
the Galapagos Islands to try to 
understand Darwinian evolution; and 
Ethiopia to see the remarkable 
subterranean churches of Lalibela and 
sit contemplatively in vast fields of 
grazing monkeys. | consider myself 
extraordinarily fortunate to have 
worked on areas of the law that have 
enabled me to travel to some of the 
most incredible places on the planet, 
to meet amazing intellects and to 
enjoy some of the most remarkable 
nature on Planet Earth. 


Balance in life and legal practice, 
including with all the demands made 
of senior counsel, is difficult to 
maintain. My way has been to pursue 
diversity in the areas in which | 
practise, incorporation of reflection on 
legal issues by way of teaching, 
professional addresses and writing, 
and breaks from the demands of cases 
to have stimulating experiences in 
different parts of the world. The 
combination has kept me energised 
and fresh as a barrister and a person. 
My experience is that the more one 
puts back into the profession, the more 
generously it gives back. 
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INTERNATIONAL LAW - DISPUTE BETWEEN NEW ZEAL AND 
FRANCE OVER THE NUCLEAR TEST IN THE SOUTH PACIFIC 


In 1973 a team of lawyers of the Government of New Zealand brought a case against 
Government of France on the nuclear tests at the International Court of Justice (ICJ) 
in The Hague. The representatives seated were [left to right) Solicitor General R. C. 
Savage QC, Attorney General Dr. A.M. Finlay QC and Prof. R . Q. Quentin-Baxter. The 


Government of Australia too pursued a case against the French tests along the same 
lines. The interim measures were taken by the ICJ however no final ruling was 
extended as the French had by then ceased atmospheric tests in 1974. We reproduce 
here the oral submissions by late Dr. Martyn Finlay the then Attorney General of New 
Zealand. 


ARGUMENT OF DR. FINLAY COUNSEL FOR THE GOVERNMENT OF NEW ZEALAND 


Dr. FINLAY: Mr. President and 
Members of the Court. In this request 
the New Zealand Government is 
asking that this Court lay down and 
indicate interim measures of 
protection. The request relates to 
proceedings recently instituted by 
New Zealand against France asking 
the Court to adjudge and declare that 
the conduct by the French 


Government in the South Pacific 
region of tests that give rise to radio- 
active fall-out constitutes a violation of 


Zealand's rights under 


international law, and that those rights 
will be violated by any further such 


reasons for the request are 


twofold: first, it is the very essence of 


KC The King's Counsel Magazine - March 2023-16 


the rights claimed by New Zealand 
that nuclear testing is in breach of 
international law and should forthwith 
be discontinued. To hold such tests 
while this Court is seized of the matter, 
and before it has delivered a final 
judgment, would do irreparable 
damage to the rights we seek to 
protect. There could be no possibility 
that the rights eroded by the holding 
of such tests could be fully restored in 
the event of a judgment in New 
Zealand's favour. Further tests would 
necessarily aggravate and might well 
extend the present dispute. The 
second reason for the request is that 
the French Government has been 
requested to give, but has refused to 
give, the New Zealand Government an 
assurance that it's program of nuclear 
testing in the atmosphere at the 
French Atomic Test Centre Mururoa 
Atoll has ended. Moreover, it has given 
no assurance that it will be suspended 
until the final judgment of this Court 
has been given in the present 
proceedings. On the contrary, there 
are strong reasons for believing that 
the pattern of French testing 
established in previous years will again 
be followed this year, and that a 
resumption of French nuclear testing 
in the Pacific region is therefore 
imminent. 


The considerations just mentioned 
underline the gravity and urgency of 
the situation which has given rise to 
this, our present request. My 
Government is grateful to the Court for 
the steps which have been taken to 
give the request priority and to treat it 
as a matter of urgency and which 
were noted, if I may say so, in gracious 
language, at the opening of the 
Australian case'. It is a source of 
profound regret to my Government 
that the French Government, the 
Respondent in these proceedings, has 
not appointed an agent, nor entered 


an appearance before the Court. My 
Government has too much respect for 
the Government of France to believe 
that Government will be content to set 
aside its legal obligations. It is our 
hope, expectation and belief that 
France will attend and participate in 
the later phases of the present 
proceedings. The Court would be 
assisted by French arguments at every 
stage of this case. In her absence we 
must, and will, make every effort to 
ensure that the New Zealand case is 
presented with accuracy, moderation 
and fairness. In the last three days the 
Court has heard representatives of the 
Australian Government present a 
request for measures of protection 
similar to those which New Zealand is 
now seeking. | followed, as | am sure 
all honorable Members of the Court 
followed, with meticulous attention 
the speech of my learned friend 
Senator Murphy? on Monday”, and the 
closely argued presentation developed 
by his Solicitor-General'. |New 
Zealand's case arises out of the same 
set of circumstances as that of 
Australia, and has comparable 
objectives. The Court has had the 
benefit of the submissions made by 
Australia, and my colleagues and | will 
endeavor not to trespass upon the 
Court's time unnecessarily by enlarging 
upon issues already traversed in those 
submissions. At the same time, we 
think it to be our duty to place the 
facts and circumstances of the case in 
a broad perspective; and we shall try 
to give a balanced account of the legal 
issues which our request may be 
thought to raise. 


For the convenience of the Court, we 
have set out in our written request the 
main features of the New Zealand 
case. In this opening address | shall first 
outline the circumstances in which, | 
submit, the Court may grant interim 
measures of protection. | shall then 
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review the long history of the 
exchanges between New Zealand and 
France in regard to France in regard to 
France nuclear testing in the Pacific. 


The representations repeatedly made 
to France over a full decade will bear 
witness to the constancy and depth of 
the concern felt by the Government 
and people of New Zealand, and also 
to the patient and conciliatory spirit of 
the approaches we have repeatedly 
made to France. The correspondence 
between the two Governments will 
show that these approaches have 
produced not even a scintilla of 
assurance that French atmospheric 
nuclear testing in the Pacific will end-or 
even be postponed. The 
correspondence will show that French 
obduracy has brought about the 
present dispute; and that there 
appears to be every prospect of an 
early, indeed imminent, resumption of 
testing al Mururoa Atoll in French 
Poiynesia. I shall then show that New 
Zealands concern has always 
extended to, and been shared by, the 
peoples of the South Pacific region. I 
shall refer to the steps taken to 
monitor and measure the effects of 
French atmospheric testing in New 
Zealand itself and in the Pacific islands, 


and | shall comment on the 
significance of the information 
obtained. 

Next, I shall invite the Court to 


consider the developments in world 
opinion, and the actions taken by the 
United Nations to bring mnuclear 
weapons testing to an end. I shall 
show, Mr. President, that the extent of 
the concern felt in New Zealand and in 
the South Pacific is a true reflection of 
the standards and values insistently 
proclaimed by the United Nations. In 
New Zealand's submission, it is the 


right of all members of the 
international community, including 
New Zealand, that these standards will 
be maintained, that is to say, that every 
State and every dependent territory 
has the right to be unassailed by 
nuclear explosions giving rise to radio- 
active fall-out, and from unjustifiable 
radio-active contamination of the 
human environment. We submit that 
New Zealand's rights are violated by 
the entry uninvited and unwarranted 
into our territory of the radio-active 
debris from French nuclear testing in 
the atmosphere, and by the harm 
done by this debris, and by the 
interference of French testing with the 
freedoms of the seas. Finally, Mr. 
President and Members of the Court, 1 
shall submit to you that this is a case 
which urgently demand interim relief. 
The Solicitor-General, Mr. Savage, will 
consider in more detail the issues 
relating specifically to the laying down 
of measures of protection under Article 
33 of the General Act for the Pacific 
Settlement of International Disputes, 
and to the indication of such measures 
under the Statue of the Court. 
Professor Quentin-Baxter, my country’s 
Agent, will deal more fully with the 
questions relating to the Court's 
jurisdiction and will close the 
presentation of the New Zealand case. 


The law relating to the making of an 
order for interim measures is to be 
found in Article 41 of the Statute. 
Article 66 of the Rules, the practice and 
jurisprudence of the Court and, in our 
case. Article 33 of the General Act for 
the Pacific Settlement of International 
Disputes. In this brief overview of the 
law, 1 look first at the question of 
jurisdiction to - grant interim measures 
and, secondly, at the grounds upon 
which they may be ordered. On both 
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issues, the interim, provisional, 
preliminary character of the power is 
of predominant importance. The Court 
is not being invited to make a final 
decision on anything; it is not 
necessary for it to consider whether it 
has jurisdiction on the merits: it is not 
deciding what, at the end of the day, 
the rights of the Parties may be. It is 
only, as Article 41 so clearly and 
succinctly States, acting to preserve the 
rights of the Parties, pending the final 
disposition of the case. As the Court 
stated in its two Orders made last year 
in the Fisheries Jurisdiction cases, 
United Kingdom and Iceland and the 
Federal Republic of Germany and 
Iceland: “The decision given in the 
course of the present proceedings in 
no way prejudges the question of the 
jurisdiction of the Court to deal with 
the merits of the case or any questions 
relating to the merits themselves and 
leaves unaffected the right of the 
Respondent to submit arguments 
against such jurisdiction or in respect 
of such merits." (LCL Reports 1972, pp. 
16 and 34.) Coming now to the 
question of jurisdiction, it follows from 
the very nature of the proceedings 
and from the constant jurisprudence 
of the Court that, as the Court itself put 
it in the same two Orders, it “need not, 
before indicating [provisional 
measures] finally satisfy itself that it has 
jurisdiction on the merits of the case" 
yet, the Court continued. “it ought not 
lo act under Article 41 of the Statute if 
the absence of jurisdiction on the 
merits is manifest” 


It is Our submission that, in this case, 
there is no manifest lack of jurisdiction. 
As the Application indicates, my 
Government relies first on the General 
Act for the Pacific Settlement of 
international Dispute signed at Geneva 


on 26 September 1928, and secondly 
on the declarations made by the 
Governments of New Zealand and 
France in respect or Article 36(2) and 
(5) of the Statue of the Court. For the 
present it is enough for me to recall 
that France and New Zealand became 
parties to the General Act on the very 
same day: that it is a treaty which 
provides a specific means of 
termination; that it has never been 
denounced; and that its validity has 
not in the pas] ben questioned. The 
action of the General Assemblv in 
1948 and 1949 in preparing a revised 
text of the General Act proceeded on 
the basis that the continued existence 
of the Act was beyond doubt. Since 
1946 France has more than once 
acknowledged that the General Act 
remains in force. Indeed, France 
referred to the Act being in force in 
her pleadings in the Certain 
Norwegian Loans case, France and 
Norway; and the French Foreign 
Minister, responding to a question in 
the National Assignably, affirmed in 
1964 that France remained bound by 
the General Act. It can therefore be 
seen that there are certain parallels 
between the situations in the present 
case and that obtaining in the 
Fisheries Jurisdiction cases. In both 
cases there was and is a treaty which 
has not been denounced and which 
prima facie remains in force. When the 
appropriate time comes, it will be my 
duty lo establishes that the General 
Act docs indeed remain in full force 
and effect. 


There has been submitted by the 
French Government, in response to 
the New Zealand and Australian 
Applications, a document which 
suggests not only that the Court has 
no jurisdiction lo entertain our 
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Application, but also that this absence 
of jurisdiction is manifest and that 
Court's jurisdiction to indicate interim 
measures accordingly does not arise. I 
recall and adopt the proposition put 
forward by Australian counsel that this 
document was not submitted in 
accordance with the Rules of Court. 
The assertion made by France, if 
justified, could have been contained in 
one sentence, but it is not. It is 
contained in a three-page letter 
supplemented by arguments in 
another document of 19 pages. This 
circumstance is, I submit, may it please 
Your Excellences, revealing and 
damning. The fact that it takes 22 
pages to assert that a point is not 
debatable is itself evidence, indeed 
proof, of its very dilatability. This fact, 
like the points | made about the 
continued force of the General Act a 
moment or two ago, attests at the very 
least that there is not-to return to the 
language used in the Fisheries 
Jurisdiction cases-a manifest absence 
of jurisdiction. The second legal issue 
which | propose to examine, again 
very briefly, is the set of principles 
upon which interim measures are 
ordered. We begin with the reference, 
in the Statute, to preserving the rights 
of the parties. The jurisprudence of this 
Court also establishes the tests of 
prejudice, irreparable damage and the 
possibility that the rights could not be 
restored in the event of a favorable 
judgment. Thus, the Court in the 
Fisheries Jurisdiction cases affirmed 
that the right to indicate provisional 
measures: “..... has as its object 10 
preserve the respective rights of the 
Parties pending the decision of the 
Court, and presupposes that 
irreparable prejudice should not be 
caused to rights which are the subject 
of dispute in judicial proceedings and 


that the Court's judgment should not 
be anticipated by reason of any 
initiative regarding the measures 
which are in issue". {LCL Reports 1972, 
pp. 16 and 34.) The Court has on more 
than one occasion also acted on the 
basis that the parties not take action 
which might aggravate or extend a 
dispute. This final test is also binding 
on New Zealand and France by virtue 
of Article 33 (3) of the General Act, 
quite independently of Article 41 of 
Statute. 


I turn now, Mr. President and Members 
of the Court, to the history of French 
testing and the diplomatic exchanges 
it has engendered and it is important 
to our case that I develop this in some 
detail. The correspondence between 
New Zealand and France relating to 
the subject - matter of the present 
dispute is reproduced in Annex III to 
the Application instituting 
proceedings. lt shows that over a 
period of fully ten years the New 
Zealand Government has sought 
through the normal channels of 
intergovernmental relationships to 
persuade France to refrain from 
conducting nuclear weapons tests 
giving rise to radio-active fall-out. 


From the earliest days of the 
development of nuclear weapons, 
New Zealanders, along with the world 
community, have viewed them with 
the deepest apprehension. As nuclear 
weapons testing was intensified in the 
1950, the dangers of radio-active fall- 
out to the health of present and future 
generations were progressively 
realized. This was accompanied by a 
growing awareness that the continued 
development and proliferation of 
nuclear weapons presented a grave 
threat to the peace and security of the 
world and ultimately lo the very 
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survival of mankind. In the United 
Nations, New Zealand was, in 1958, 
associated with a number of countries 
in sponsoring a resolution in the 
General Assembly designed to 
promote conditions in which a 
comprehensive test ban could be 
realized. It was hoped that substantive 
measures of disbarment would follow. 
In 1959 we joined our voice to the 
appeal of African countries to France 
not to carry out its announced 
intention of beginning nuclear 
weapons tests in the Sahara. In 1961 
we deplored the Soviet Union's breach 
of the moratorium observed since 
1958 by three nuclear powers, a 
breach which led to the resumption of 
testing soon after by the United States 
and the United Kingdom. Once again 
mankind's hopes that these weapons 
of mass destruction could be brought 
under control, and eventually 
eliminated in the context of measures 
of general and complete disarmament, 
had been dashed. In 1962 New 
Zealand voted along with an 
overwhelming majority of 
governments to condemn all nuclear 
weapons tests and to demand their 
cessation. If against all hope a 
comprehensive test ban could not be 
achieved, world opinion was clear and 
insistent that atmospheric testing at 
least must be outlawed in order to 
remove the immediate threat to the 
health and welfare of mankind which 
the activities of the then four nuclear 
powers presented. Against this 
background, it is easy to appreciate the 
deep disquiet of the New Zealand 
Government and people at reports 
received in 1903 that the French 
Government intended to construct a 
nuclear weapons testing site in the 
neighboring islands of French 
Polynesia. In a Note of 14 March 1963 


addressed to the French Foreign 
Ministry, New Zealand sought 
Clarification of these reports. The note 
referred to the existence of widespread 
public apprehension that fall-out from 
any tests conducted in French 
Polynesia would produce hazards to 
health and contaminate food supplies, 
both land and marine, in the 
neighboring Cook Islands, then a New 
Zealand dependent territory, and 
indeed in New Zealand itself. There 
was also marked anxiety in Western 
Samoa. It was New Zealand's duty, in 
accordance with the Treaty f 
Friendship of 1962 between the two 
countries, to convey the sense of 
anxiety to the authorities in France. 


There being no response to this 
communication, the New Zealand 
Embassy in Paris addressed a further 
Note to the Foreign Ministry on 22 
May 1963 referring again to the 
growing disquiet occasioned by the 
French plans and setting out in greater 
detail the basis for New Zealand's 
objections to tests in the Pacific. The 
note referred to New Zealand's hope 
for the early conclusion of an 
international agreement banning 
atmospheric tests which would be 
accepted and observed by all nations. 
It pointed to the fact that the South 
Pacific was a region which had 
hitherto enjoyed comparative 
immunity from the consequences of 
atmospheric testing and that people 
were alarmed about the damage that 
could result if French began testing 
there. It strongly protested at France's 
plans establish a testing site in French 
Polynesia and urged the French 
Government to reconsider its decision. 
The Foreign Ministry replied on 25 
June 1963 that the French 
Government's position was-well 
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known. France would associate itself 
with any effective and supervised 
disarmament measures but, as long as 
others possessed modern weapons, it 
was, it was said, France's duty to 
preserve its freedom of action in this 
area. Others, it went on, had 
conducted tests in the Pacific and 
might do so again. France would, 
however, pay special attention to 
protecting the peoples of the area and 
would at the appropriate moment 
inform New Zealand of the conditions 
under which her experiments would 
be conducted and the safety evolved 
telling us of the nature of the devices 
to be exploded and it does not now 
extend to going advance notice to the 
New Zealand Government of the 
approximate timing of a particular 
series of tests. 


Later that same year, the French 
Government itself adverted to the 
evidence of mounting concern within 
New Zealand at the prospect of 
nuclear weapons tests in French 
Polynesia. In a Note dated 6 
September 1963 the French Embassy 
in New Zealand referred to the 
systematic campaign developing in 
New Zealand as it said, against these 
tests and suggested that this attitude, if 
continued, would adversely affect the 
friendly relations between the two 
countries. The Note went on to 
suggest that New Zealand had not 
objected in a specific way to test 
programmes carried out in the Pacific 
by other nuclear powers and implied 
that there was an element of 
discrimination in New Zealand's stand 
with respect to the French nuclear 
testing programme. In its reply of 12 
September 1963, the New Zealand 
Government refuted the allegations. 
On this point the Note stated: “The 


French Government cannot but be 
aware of the extent of public concern 
in New Zealand, not only about 
nuclear testing but about nuclear 
weapons generally, a concern to 
which the New Zealand Government 
cannot remain indifferent. The growth 
of feeling on the issue of testing must 
be considered in its historical 
perspective; the reactions of the 
present day are not those of ten years 
earlier, and fear, like the effects of 
radioactive fallout, is cumulative in the 
population. (Mr. President, I am still 
quoting from the New Zealand reply 
at that stage.) The Government indeed 
has sought to temper opinion on the 
question of French tests and to 
discourage extreme proposals. A 
similar attitude has been adopted 
towards suggestions which have been 
made in certain quarters as to possible 
measures of retaliation which might be 
taken against France in the economic 
field. The French Government may be 
assured that, as a matter of principle, 
the New Zealand Government does 
not look with favour upon direct 
action by particular sections of the 
community in matters connected with 
New Zealand's external relations. The 
Government has also endeavored to 
avoid in its own public statements any 
over-emphases which could further 
incite public opinion. This is 
particularly true as regards possible 
hazards to health ..."The Note 
concluded by reiterating that the New 
Zealand Government's concern was 
not related simply to possible hazards 
to health. It has steadily in mind the 
obstacles which further tests might 
raise to the implementation of the 
partial test ban treaty signed only a 
month before, on 5 August 1963, at 
Moscow, to the conclusion of an 
agreement for their complete 
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cessation and indeed to progress in 
the field of disarmament generally. 


It was also the New Zealand 
Government to afford the greatest 
possible protection to the people of 
New Zealand and of the Pacific 
territories for which it was speaking, in 
the event that, against their express 
opposition, France should proceed 
with nuclear tests; and on several 
occasions the New Zealand 
Government requested the fullest 
possible information about the safety 
precautions intended. It also sought 
the co-operation of the French 
authorities in arrangements for 
monitoring the proposed explosions. 
Talks were held in Paris between New 
Zealand and French scientists on 29 
October 1965. However, the Notes | 
have so far quoted appeared in 1963. 


On 14 April 1966 New Zealand 
informed the French authorities that if 


the tests went ahead New Zealand, in 
accordance with its obligations under 
the 1963 Moscow Treaty, would not 
grant authority for any visits to New 
Zealand territory by French military 
aircraft or ships, or over flights by 
French military aircraft, unless assured 
that they were in no way associated 
with the tests. Following the 
announcement by the French 
Government on 16 May 1966 of the 
establishment of a danger zone, New 
Zealand on 27 May solemnly reiterated 
its protest at the holding of nuclear 
tests in the atmosphere, particularly in 
the South Pacific, and formally 
reserved the right to hold the French 
Government responsible for any 
damage or losses incurred as a result 
of the tests in New Zealand or Pacific 
Islands for which New Zealand had a 
special responsibility or concern. 


(Ref. https://www.icj-cij.org/public/files/case-related/59/059-197407 10-ORA-0 1-00-Bl.pdf) 


(Picture source : KJ. Keith ‘International Law — New Zealand and International Law; a brief history Te Ara The Encyclopedia of 


New Zealand, Available at https://teara.govt.nz/en/photograph/38 148/new-zealand-at-the-international-court-of-justice-1973 


accessed 5 January 2023) 
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Relevance of Common Law Doctrines in an 


age of science and technology 


We live in an age of science and 
technology and its relevance to English 
common law doctrines or judge made 
law of contract, property and torts may 
have surpassed its utility. In fact the 
common law is either dead, or in retreat 
because most of the statute laws have 
done away with the common law 
principles. However the maxims can still 
have its applicability in elucidating or 
interpreting issues confronted on the 
right interpretation but a court of law 
cannot remain anchored to common 
law alone. Legal pessimists believe that 
in American jurisprudence adoption of 
English common law has fallen into 
desuetude and statute law takes center 
stage. 


Common law in the face of statute law 


Professor Stuart Madden argues that 
‘the symbiosis between common law 
doctrine and statutory law pervades our 
jurisprudence. In most circumstances, 
the state or federal statute is concerned 
only with enforcement of state public 
policy, civil or criminal, and leaves 
individual pursuit of monetary or 
injunctive relief to existing common law. 
In many settings, such as privacy, 
products liability or public nuisance, 
state statutes essay to codify common 
law causes of action, conserving them, 
either conservatively or progressively, as 
the vehicle for personal actions for 
money damages or injunctive relief. In 
still other matters, a defendant's 
conformity with a statutory standard 
may either hinder or preclude a plaintiffs 
common law claim while 
noncompliance with a statutory 
standard may all but vouchsafe a 


plaintiffs suit for damages” Prof. 
Madden - an American Professor of Law 
- further illustrates the point by citing 
that a British authority Prof. William 
Feilden Craies on Statute Law, "a statute 
may not be extended to meet a case for 
which provision has clearly and 
undoubtedly not been made." As 
conduct is either approved or forbidden, 
generally there is no opportunity for 
equitable adjustment of the conflicting 
interests, or for consideration of the 
comparative responsibility of Opposing 
parties for the harm or inequity. A 
concomitant limitation is that where a 
Statute specifically describes an 
approach or remedy to be taken by the 
court, it will admit of no departure from 
it." This point of law is clearly a 
predictable out come within a 
constitutional democracy. The British 
common law is deeply grounded in the 
UK law and extends to Commonwealth. 
However Charter obligations do arise 
even though law is anchored to 
common law. With passage of Brexit, UK 
judges will have to face a paradoxical 
situation where there is a juxtaposition 
of common law, EU law that had been 
incorporated into UK since accession to 
EU in 1972 and the clamor for departure 
from EU jurisprudence and retrace the 
British common law history. 


Common law in an age of science and 
technology 


Fresh thinking should go into some of 
the common law concepts. Let's us take 
the Merritt v Merrit" in which Court 
ruled that the contract cannot be 
enforced as it is a domestic arrangement 
between husband and wife. The 
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intention to create legal relations was 
unenforceable as consideration could 
not be established. Situation has 
dramatically changed over time. 
Husband and Wife could very well enter 
into a contract on the bed even facing 
each other or in the opposite direction 
when the spouses transfer money to 
his/her account using the online fund 
transfer applications. It could be the last 
sight of each other on the bed. It could 
be the D+ of separation. Even a text 
message could be articulated that ‘my 
marital relationship with you would end 
at 0001 hours GMT on a particular day 
and the payment would take effect at 
such a time’. This was unthinkable 
several decades ago. Perhaps as times 
goes by the marriage will someday 
surely be a contract with clear line of 
responsibilities and obligations written 
on a paper each spouse is supposed to 
fulfill. 


Yet another case in 18" century Stilk v 
Myrick” in which seamen demanded 
extra pay for the ship to be brought 
back to England. The Captain agreed to 
make an extra payment demanded by 
the crew under duress. The contract 
could not be enforced as it was made 
under duress. The situation is not so 
now, the entire crew can be replaced in 
a few hours. A flight from UK to Greece 
would be around four hours. There are 
plenty of service providers (companies 
which provide ship’s crew) who could 
even provide an entire crew for the 
voyage back to London. With the 
advent of instant messaging any one 
agreeing to a de novo contractual 
arrangement under duress could no 


longer be sustained. Even a live video 
link could be established between the 
Crew and Senior management of ship 
owner. 


With the rapid evolution of 
constitutional doctrines the judge made 
law cannot stand in the face of 
supremacy of the constitutional rights 
and human rights charters of various 
states. The primacy would have to be 
given to the constitutional values 
enshrined in the constitutions. A dispute 
between two parties on commercial 
grounds: if a statute has not been 
promulgated to protect such a 
transaction, the responsibility for such a 
course of action falls upon the 
incumbent government. The business 
should be regulated and all parties must 
conduct business on an equal footing. 
Hence common law doctrines are being 
relegated to the history with the 
passage of time. What is required is 
legislation for smooth conduct of 
business / commercial operations. The 
international conventions on sale of 
goods, international banking and 
arbitration rules are rapidly evolving and 
this would someday jettison the reliance 
on common law doctrines. However 
British rationality in legal analysis based 
on common law can never be forgotten 
or ignored. A classic exposition of 
English common law argument has 
been rendered by Prof. Christopher 
Forsythe in one of his articles in the 
Cambridge Law Journal titled ‘Of Fig 
Leaves and Fairy Tales; The Ultra Vires 
Doctrine, the Sovereignty of Parliament 
and Judicial Review. " 


i Madden, M. Stuart, "The Vital Common Law: Its Role in a Statutory Age" (1996). Pace Law Faculty Publications. 148. Available at 
https://digitalcommons.pace.edu/lawfaculty/ 148 accessed 14 January 2023 


"Ibid 
" Merritt v Merritt [1970] 1 WLR 1211 
" Stilk v Myrick (1809) 170 ER 1168 


’ Of Fig Leaves and Fairy Tales: The Ultra Vires Doctrine, the Sovereignty of Parliament and Judicial Review Christopher Forsyth The 
Cambridge Law Journal Vol. 55, No. 1 (Mar., 1996), pp. 122-140 [19 pages) Published By: Cambridge University Press 
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TWINPEAKS 
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Occupation Began 
In January 2022 
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